Commission's view of what it could consider was wrong and that I
have "the opportunity to consider this issue."  I reject the So-
licitor's arguments as without merit and mischievous.  I could
not now assess a penalty on the basis of decedents' negligence
(assuming there was such negligence and that it could be imputed
to the operator), because the present record does not specifi-
cally address that issue and the operator has not had an oppor-
tunity to be heard on it.  Even more importantly, the Commis-
sion's remand is very specific and limited, i.e., recomputation
of an appropriate penalty in light of its decision.  I am bound
by the terms of the remand as laid down by the Commission.  If
the Solicitor believes the Commission's view of what it could
consider was erroneous or if the Solicitor wants a broader re-
mand, she should have requested reconsideration by the Commission
Presentation of these arguments at this stage constitutes nothing
more than an invitation to ignore the terms of the Commission's
remand and defy its mandate.  This, of course, I cannot and will
not do.  My views on the merits of this case are set forth in my
original decision.  But the Commission has spoken and it has held
differently.  Whatever significance an issue in a particular case
may have, the principle that a trial Judge is bound by the
holdings of his appellate tribunal is of transcending importance.

The Solicitor's argues next for a penalty "only slightly
lower" than $7,500 on the basis that even if there was no negli-
gence, the gravity of the violation justifies such an amount.  I
reject this because it wholly fails to take account of the fact
that negligence was a crucial factor in my original assessment of
$7,500.  As the record and the decisions at both the trial and
Commission levels demonstrate, the issue of the foreman1s negli-
gence was the reason the operator sought a hearing.  Again, the
Solicitor invites me to thwart the Commission's will, an approach
I most emphatically reject.

I also reject   the operator's recommendation of a $150

penalty because it   does not adequately reflect the other five

statutory criteria  which must be considered in addition to
negligence.

As I originally found, the violation was very serious.

At the hearing the parties stipulated as follows with
respect to the other criteria (Tr. 5):  (1) imposition of any
penalties herein will not affect the operator's ability to
continue in business; (2) the violation was abated ]_/ in good
faith; (3) the operator's history of prior violations is average;
and (4) the operator's size is large.

I/  The court reporter failed to correctly transcribe "abated".

747 not reasonable to believe  that  Y&O would have
